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At common law, a question of a foreign law was itradally a question of fact. There was, however,
some difference of opinion as to the extent to Whiavas a jury question. For example, Massaclsuset
took a quite conservative approach, and held thestipns of law were typically decided by the jury:

If the law is found in a single statute or in agkéndecision, the construction of it, like thataofy
other writing, is a question of law for the courtWhere the law is to be determined by
considering numerous decisions which may be motessrconflicting, or which bear upon the
sujbect only collaterally, or by way of analogydamhere inference may be drawn from them,
the question to be determined is one of fact, artedbhlaw.

Electric Welding Co. v. Pring&00 Mass. 386, 390, 86 N.E. 947, _ (1909).

Where the only proof of a foreign law is some d&tuhich has been offered in evidence,

a number of courts hold that its construction istfe court. But where . . . oral testimony is
taken in which there is a sharp conflict and whbeecase must practically be decided upon this
oral testimony, the authorities are well nigh hanmas to the effect that the disputed question of
fact presents a jury question in a case triable juyy, and not one that can be taken from the
jury and be decided by the court.

Hite v. Keene149 Wis. 207, 215, 134 N.W. 383, __ (1912).
This rule had been subject to criticism quite early

But how about court decisions? When these staterlwvritten law of the foreign jurisdiction
with reasonable certainty and clearness, theiriegpdn should not be left to the speculation of
twelve men. If instances should arise, which bdlrare, where the decisions are so perplexing
or doubtful that experts disagree on the law wdl slaae to determine whether the question of
the foreign law must then be solved by the juryowHhe jury can do this as well as the judge,
experienced in the law, | cannot quite appreciate.

Fitzpatrick v. International Railway52 N.Y. 127, 169 N.E. 112 (1929).

It should be noted that while these old commonagcedents might seem quaint today, there probably
was a good reason for them. It's unlikely that ardge had access to very many foreign legal neleri

or that the issues came up very often. Therefoseems somewhat reasonable to at least impcadya f
high burden of production upon the parties seetargssert foreign laws.

This question of whether foreign law is a “fact’aguestion of law was largely resolved by Federal
Rule of Civil Procedure 44.1, and correspondingestales (including Minnesota and North Dakota):

A party who intends to raise an issue about adoreountry's law must give notice by a pleading
or other writing. In determining foreign law, thewst may consider any relevant material or



source, including testimony, whether or not suledity a party or admissible under the Federal
Rules of Evidencelhe court's determination must be treated as a ruhg on a question of
law.

(Emphasis added.) Rule 26.1 of the Federal Rafl€iminal Procedure is substantially similar.

Wisconsin has adopted the Uniform Judicial NotitEareign Law Act, Wis. Stat. 8§ 902.02:

(1) Courts take notice. Every court of this stdtallstake judicial notice of the common law and
statutes of every state, territory and other jucisoh of the United States.

(2) Information of the court. The court may infoitself of such laws in such manner as it may
deem proper, and the court may call upon counsadtd in obtaining such information.

(3) Determined by court; ruling reviewable. Theetatination of such laws shall be made by the
court and not by the jury, and shall be reviewable.

(4) Evidence of foreign law. Any party may alsog@et to the trial court any admissible
evidence of such laws, but, to enable a partyfier @vidence of the law in another jurisdiction
or to ask that judicial notice be taken thereddsmnable notice shall be given to the adverse
parties either in the pleadings or otherwise.

(5) Foreign country. The law of a jurisdiction atllean those referred to in sub. (1) shall be an
issue for the court, but shall not be subject ofthregoing provisions concerning judicial notice.

(6) Interpretation. This section shall be so intetgd as to make uniform the law of those states
which enact it.

(7) Short title. This section may be cited as tmefdim Judicial Notice of Foreign Law Act.
Cf. New York Civil Practice Rules 3016 and 4511).

While this rule clears up the confusion regardirgether the issue is one of fact or law, it stiflves
open the question of how foreign law should belsistaed.

At common law, the accepted method of proving fymdaw was expert testimony, by attorneys from the
country in question. See, for example, Fitzpatritkpra where two Ontario attorneys testified as to the
meaning of a certain Ontario railroad regulatitimder Rule 44.1, it is still acceptable for the tda

rely upon such testimony, since the “court may wersany relevant material or source, including
testimony....”

These rules are, from the court’s point of vieverrpissive, in that the allow the court to considevide
variety of sources to prove foreign law. Indedaytcontinue the common law practice of allowing
expert testimony by foreign lawyers. But in gehdiee rules are not mandatory: They do not reqtliee
court to consider this information in any particuiarm.

So while the counnay take judicial notice, it is not necessarily botadlo so, as evidenced by the
following exchange:



Mr. Williams: I'm going to ask the Court to takedjaial notice of the weather conditions

on that day. And in that regard, I'm going to pa®ithe court with a copy of the Lubbock
Online article from January the 28th regardingdbeditions on the 27th, and also a copy
from the national Weather Service of the reportifiat particular day, and ask the court --and |
think the court can take, under Rule 201, judinmtice of those facts. You guys

want to look at this?

Mr. Kingston: | don’t want to look at them, Marvin.

Mr. Williams: Can | have these marked, Your Horfor,the record?
The Court: Mr. Williams, --

Mr. Williams: Yes, sir. That suffice?

The Court: -- the request for me to take judiciaice of Lubbock Online.com is denied.
The newspaper is inherently unreliable.

Jerry Buchmeyer, et ceted/ TEXAS BAR JOURNAL 79 (January 2004).

So it is probably an unwise practice to assumettfetourtwill take judicial notice of your particular
proof of foreign law, even though the cooray do so.

While the issue is clearly still subject to debat@me guidance as to how to prove foreign law (albe
conflicting guidance) was provided by the Seveniticuit in Bodum USA, Inc., v. La Cafetiere, In621
F.3d 624 (7th Cir. Sept. 2, 2010). This case gerdrthree opinions, so there’s probably sometfing
everyone. But by taking the advice of the thremiops, it's possible to be prepared to prove astjoa

of foreign law to any court’s satisfaction.

Bodumwas a contract dispute involving the manufacture sale of French-press coffee makers (which
we learn from the opinion are known in French detezres a piston).

It was undisputed that the case was governed bchraw, and one of the parties sought to rely upon
Article 1156 of the French Civil Code, which proegl

One must in agreements seek what the common iateatithe contracting parties was, rather
than pay attention to the literal meaning of thrente

One of the parties testified by affidavit that laglfa certain understanding of the terms of theraott
and therefore, under this provision, there mus bial to determine the intent of the parties.ttBo
parties offered affidavits of French law professmoataining conflicting assertions as to French law

The Court first noted that Rule 44.1 states thatdburt "may" consider such testimony, but poirgetl
that the rule does not say that the court "muatiser such testimony. It went on to say that §ésd
should use the best of the available sources"flaatdhe "court may have at its disposal bettesitpr
law materials than counsel have presented’atlé28.



It is safe to say that the court's principal opmiauthored by Chief Judge Easterbrook, discourdnges
practice of proof of foreign law through experttie®ny, even though the practice might be permikgd
the rule.

The opinion points out that the practice of usirgests' declarations is expensive, and also "adds a
adversary's spin, which the court then must distbud. at 629. Instead, it noted that published
treatises about French law (including those publisim English) do not have this "slant", and beeaus
they are readily available, "we prefer them togheies' declarations.” 1d.

The court went on to find that the above-quotettlarbf the French Civil Code means that the court
must seek the parties' "common intention", andmertely the unilateral claimed intent of one parthe
court cited a 2007 U.S. law review article for thieposition, along with a number of French judicia
decisions and other statutes.

Having decided this issue, the court affirmed thedr court’s grant of summary judgment without
difficulty.

Judge Posner concurred and wrote a separate opfitdoexpress emphatic support for, and modestly to
amplify, the court's criticism of a common and awired but unsound judicial practice.” Id. at 631.
Like Judge Easterbrook, Judge Posner first pointshat Rule 44.1 does niquire the court to

consider such affidavits—it mere#lows their use. According to Judge Posner:

Thus the court doesiiiive to rely on testimony; and in only a few case<lldve, is it justified
in doing so. This case is not one of them.

Id. at 632, emphasis in original. Indeed, it is cfeam the rest of Judge Posner’s opinion that belds
prefer such affidavits in very few, if any casés.his view, this would be especially true in aeas
involving the law of an English-speaking countig.that case, the primary materials would be pedfier
to any declaration by a supposed “expert” from tmatntry.

But Judge Posner makes little distinction in caseslving the law of non-English speaking countries

Of course often the most authoritative literatuik e in the language of the foreign country.
But often too there will be official, or reputahlaofficial, translations and when there are not
the parties can have the relevant portions tragsliato English. Translations figure prominently
in a variety of cases tried in American courts hsas drug-trafficking and immigration cases;
why not in cases involving foreign law?

Id. at 634.

Interestingly, though, when Judge Posner then monds the substantive issue in the case, he cites
almost exclusively American law review articlesqarasesabout French law, rather than citing many
primary sources himself.

I think it's safe to say that the underlying issuethis case were easily resolved, whether the cas
involved French law, or common law principles. édgally, one party was arguing that there shoeld b



a trial regarding his secret intent while making gtontract, without regard to the actual termshef t
contract, or without regard to tineutual intent of the parties. It seems unlikely that ¢benmercial law
of any country would allow that result.

Probably because it was such an easy case, th€<Jmeiding was unanimous, and the trial court'argr
of summary judgment was affirmed. But the conagiepinion of Judge Wood argues for caution
before totally abandoning the idea of using exp#itiavits.

Probably because the case was so easily deciddgke Wood “endorse[d] without reservation the
majority's reading of the 1991 contract that ithatheart of this case.” .ldt 638. But he is reluctant to
join the majority’s enthusiasm for abandoning expéiidavits:

Rule 44.1 itself establishes no hierarchy for sesiaf foreign law, and | am unpersuaded by my
colleagues’ assertion that expert testimony iggoateally inferior to published,

English-language materials. Exercises in compardéiw are notoriously difficult, because the
U.S. reader is likely to miss nuances in the faréayv, to fail to appreciate the way in which one
branch of the other country's law interacts witbtaer, or to assume erroneously that the foreign
law mirrors U.S. law when it does not.

Id. at 638-39.

Judge Wood makes clear that he has no objectiamitien materials. But he cautions that in many
cases, the testimony of an expert, subject todheesafeguards as all expert testimony, might prove
helpful in many cases to keep from leading the tcasiray.

Practice Pointer. Bodummight be perceived by some as adding to the camfuthis isn’t necessarily
the case. All three judges concede that Rule d@4bivs expert testimony, and they all concede that it
allows presentation of primary and secondary materiad @vithout expert testimony. Since the type of
proof that the judge will accept is largely up te ar her discretion, the best approach is probabhe
prepared to satisfy the judge whatever his or é@nihgs happen to be.

It is probably most unwise to rely upon conclusaffydavits of experts. This is especially tru¢hé
expert’'s conclusion might strain credulity (e.ghe claims that the secret intention of one ptotst
contract might be relevant). There might be cagesre the foreign law is, indeed, quite foreigrmato
common-law judge or lawyer. But it's dangerousdaclude that the judge will reach this conclusion
without further persuasion.

Judges are used to considering legal argumentsressby advocates for one side, so if the foreign
expert is going to testify, then it seems pruderitave him sound like an advocate, and be prepared
answer the court’s questions, just like any otluxoaate.

One easy way to accomplish this is to make clegtrttte foreign lawyer is, first and foremost a lawy
and move to have him or her admitted pro hac viea. example, Rule 5 of the Minnesota General Rules
of Practice provides:

Lawyers duly admitted to practice in the trial dswf any other jurisdiction may appear in any
of the courts of this state provided (a) the plegsdiare also signed by a lawyer duly admitted to



practice in the State of Minnesota, and (b) sualyéa admitted in Minnesota is also present
before the court, in chambers or in the courtroomasticipates by telephone in any hearing
conducted by telephone. In a subsequent appeairatioe same action the out-of-state lawyer
may, in the discretion of the court, conduct thecpedings without the presence of Minnesota
counsel. Any lawyer appearing pursuant to thie allall be subject to the disciplinary rules and
regulations governing Minnesota lawyers and byypplto appear or appearing in any action
shall be subject to the jurisdiction of the Minnscourts.

(Emphasis added.)

Since the Court is allowed to decide the foreigmilssue as a matter of law, it seems preferablestd
it like a matter of law. If the expense of flyimgthe foreign lawyer is too great, then there’s@ason
why he or she, if admitted pursuant to this rubmrot serve as one of the authors of, and placer lisr
signature on, the brief.

If the Judge turns out to be more old-fashioned, aotually prefers affidavits, then there’s no oeas
why such a brief or memorandum could not be accomegdaby a sworn affidavit.

It seems that if this practice were followed, ituhdsatisfy most judges, including the three schadl
thought set forth in Bodumin addition, if the foreign lawyer is availalite questions by the court (as
he would be if it were an issue of U.S. law), thie®m argument is going to be much more compelling
(assuming that the law says what he or she cldisays, and that he or she is able to intelligeatiswer
the questions).




